
August 25, 2010

Kimberly D. Bose

Secretary

Federal Energy Regulatory Commission

888 First Street, NE

Washington, DC  20426


Re:
Pacific Gas and Electric Co., Project No. 606-027 (Kilarc-Cow Creek)


Comments on Draft Environmental Impact Statement
Pursuant to the Commission’s Notices dated June 22, 2010, and July 1, 2010, and the Commission’s June 29, 2010 Federal Register Notice, 75 Fed. Reg. 37,429, Erik Poole, as a representative of, the Abbott Ditch Users submit the following comments on the Draft Environmental Impact Statement (“DEIS”) prepared by the Commission Staff pursuant to the National Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. § 4321 et seq., for the application for license surrender and proposed decommissioning of the Kilarc-Cow Creek Hydroelectric Project, sought by Pacific Gas and Electric Company.

Following are my comments, listed in order as the subject sections appear in the DEIS.  Per conversations with the FERC staff prior to this filing, I have attempted to capture what I saw as errors in the document, as well as provide my substantive comments on the merits and shortcomings of the DEIS.

I want to make it clear that I very much appreciate the opportunity to participate in this process with FERC staff, and continue looking forward to the best possible resolution for all parties involved.

Executive Summary

Effects of Proposed Action

Terrestrial Resources

The first paragraph, second sentence states “The discontinuation of Cow Creek powerhouse operations during spring would minimize potential effects on amphibians and turtles, and the expected increase in summer flows to South Cow Creek would provide long-term habitat benefits to the foothill yellow-legged frog.”

There is no expected increase in summer flows to South Cow Creek, as it is a fully adjudicated water system that currently doesn’t meet the entire allocated amounts of its consumptive users.  Again, the Proposed Action is on a non-consumptive water right – no water is being created” for the South Cow Creek by the Proposed Action. The only area of _possible_ benefit would be any portion of the bypassed reach that is not affected by potential new diversions to supply existing water rights. These “expected long-term habitat benefits” must be accurately defined in the proper context for them to be properly assessed against the costs of the Proposed Action.  Also, these “expected long-term benefits” must be put into context of their marginal improvement over current existing conditions – the status and quality of the habitat is unknown at this time (even accurate data on current flows in the bypassed reach isn’t available at this time), therefore even this contextual information is/would be  speculative at best.

Executive Summary

Effects of Proposed Action

Land Use

Paragraph 2 states:

Activities associated with the Proposed Action at the Cow Creek Development could conflict with the preservation of agricultural lands goal of the Shasta County General Plan by having an adverse effect on agricultural lands currently irrigated by flows from the Abbott Diversion. Additionally, activities associated with the Proposed Action at the Cow Creek Development could conflict with PG&E’s commitment to the LCP, and have a long-term adverse impact on the agricultural land preservation focus for project lands associated with its Cow Creek Planning Unit, developed as part of the Stewardship Council Recommended Concept in the LCP. Under the Proposed Action, the removal of augmented water flows to Hooten Gulch, and the resulting loss of flows to the Abbott Diversion, could have major long-term adverse effects on local uses of flows for agricultural irrigation purposes if an alternate source of water was not provided.

In fact, the Proposed Action clearly does NOT provide an alternate source of water to the lower Hooten Gulch and/or the Abbott Ditch, and these effects are therefore certain.  In addition, effects are certain on the domestic water use for at least 4 households along the Abbott Ditch which are served either directly from flows in the Abbott Ditch or are served by shallow surface wells, fed by irrigation water filtering to them (see comments on 3.3.8 Land Use - 3.3.8.2 Environmental Effects of Proposed Action - Effects of Proposed Action at Cow Creek Facilities on Land Use and Properties Adjacent to the Project - Our Analysis found below).

Also missing from the analysis are the potential cumulative effects of removing the Kilarc forebay on the down-slope wells relying on water delivery and recharge through the fractured geomorphology of the region.

Executive Summary

Effects of Proposed Action

Socioeconomics

This section states:

If an alternate diversion were not constructed, adverse effects to socioeconomics would occur, including : (1) reducing property taxes paid to Shasta County by about $41,547 annually; (2) the flow in Abbott Ditch would cease to irrigate the 312 acres of crop and pasture lands that support, in part, Tetrick Ranch and ADU farming and ranching operations; and (3) the Tetrick Hydroelectric Project would not generate as much power and would represent a loss of a source of revenue for its current owner. These adverse effects would be relatively minor effects to the region but major adverse effects to those entities directly affected.

This section enhances the Proposed Action in a manner that is neither a FERC staff recommended alternative, nor contained or alluded to in the Proposed Action itself, nor supported by any mandatory or even recommended conditions. This section simply “imagines” a new Abbott Ditch diversion and thereby dismisses serious socioeconomic impacts. These adverse impacts are all certain to arise given the Proposed Action. This section is a stark disservice to the public interest and the community trying to have their impacts heard and appropriately assessed, and fairly treated through this NEPA process.

In addition, missing from these impacts are the cessation of domestic water supply to at least 4 households on South Cow Creek and the potential cumulative effects on down-slope wells on the Kilarc project.

Executive Summary

Effects of Proposed Action

Economics

This section states “In section 4.1, Comparison of Alternatives, we estimate the total construction cost for the alternatives identified above. Our analysis shows that the cost would be approximately $9,000,000 for the Proposed Action and for the Proposed Action, with additional staff recommendations.”

The FERC EIS should address the impacts of the proposed decommissioning of the Cow Creek Development based on clear and consistent assumptions regarding the water rights of the Abbott Ditch Users. Although neither PG&E’s decommissioning proposal nor the FERC Staff’s recommendation requires PG&E to provide or fund the construction of a new diversion to continue water deliveries to the Abbott Ditch consumptive water users, some portions of the DEIS impact analysis (but not others) assume that a replacement diversion would be constructed were the proposed action adopted. There is a disconnect, or lack of clarity, created by referring in some instances to the possibility of the Abbott Ditch water right continuing to be supplied through a new diversion, and on other occasions ignoring the significant additional effort and expense that would be required to create such a replacement diversion. The DEIS cannot have it both ways:  claiming that the impacts of the Proposed Action on the Abbott Ditch Users could be mitigated by an assumed new replacement diversion, while failing to consistently consider the costs of creating that replacement. Selectively applying different assumptions with respect to the Proposed Action in different sections of the document leads to inaccuracy throughout, lack of confidence in the integrity of the analysis and a lack of confidence in the resulting conclusions.

Executive Summary

Staff Conclusions

This section states:

We recommend surrender of the project license as proposed by PG&E with staff additional recommendations and mandatory conditions, as described above under Alternatives Considered. 

Based on the analysis contained within this DEIS, we recommend the Proposed Action, with staff additional recommendations, as the preferred action because: (1) the Proposed Action and Action Alternatives would be comparable in cost considering the large uncertainty in estimating costs at this point in the planning process (see section 4.1.12, Economic Analysis); (2) the cost of the Proposed Action and Action Alternatives would likely be less than the cost of the No-Action Alternative (existing annual license), which would eventually require greater construction costs for upgrading existing facilities in order to meet operational and/or environmental requirements; (3) there would be a long-term benefit to rate payers from the decommissioning of a facility that is no longer economically viable; (4) the recommended environmental mitigation measures proposed by PG&E, with staff additional recommendations, would adequately protect environmental resources effected by the Proposed Action; (5) section 6 of the Commission’s regulations allow licensees to surrender existing project licenses and cease project operation; (6) there are no proponents in place for long-term maintenance of facilities upgraded and left in place under AA1 or AA2; and (7) neither AA1 nor AA2 would provide suitable flows for aquatic habitat in Old Cow Creek and South Cow Creek. The overall benefits of the Proposed Action, with staff additional recommendations, would be worth the cost of the proposed and recommended environmental measures and on balance would outweigh the consequences of the other alternatives. Under the Proposed Action, with staff additional recommendations, the Commission would authorize the decommissioning of the Kilarc and Cow Creek Developments. However, the surrender of license would become effective only after decommissioning activities at both developments and all mitigation measures are completed.

Number (3) : The economic viability of the project is still under serious question – at least two parties to this proceeding believe strongly enough that the project is economically viable that they continue to petition the FERC for a more satisfactory EIS and Proposed Action Alternatives. The assumptions made in this DEIS, namely that the plant cannot be run any more efficiently or cost effectively than PG&E has run it, are bad assumptions that lead to this inaccurate conclusion. In short, using PG&E’s assumptions as the yard stick to measure the economic viability of a project that PG&E has already tried to operate economically and failed is simply “proving a tautology”. It is NOT analysis, study or even sufficient comparison of alternatives.  The long term benefit of the rate payers is also a concept that can be measured and assessed much more broadly than simply saving PG&E customers and shareholders money: an efficient, renewable energy source, on the scale of this project (which carries no possibility of skewing the market rate for renewable energy) is by far the best long term benefit possible to all of us rate payers and citizens alike.  The California state mandate for 30% renewable energy must be taken into account here – cutting out renewable energy in any amount is clearly NOT in the best interest of the rate payers nor does it in any way provide long term benefit. The constrained supply of renewable energy in California means that the renewable energy lost due to this proposed action will be replaced by over-priced – less supply means higher prices – renewable energy from other sources; clearly this is not in the interest of, or a “long term benefit” to, rate payers or any other citizen. Other parties’ assertions that this project’s “drop in the bucket” size and their “forecasts” that claim abundant renewable energy in the near future must be tested thoroughly for accuracy and veracity.

Number (4) :  I strongly disagree with this conclusion.  Huge areas of environmental impact have been ignored by the current DEIS. This goes back to the lack of clarity in the DEIS. Since the impacts that have been repeatedly brought to the staff’s attention by the public aren’t represented in any other area of the conclusions, I must assume that they belong here with the other environmental resources. Also, since the Proposed Action contains absolutely no reference or accommodation for an “alternate” diversion for the Abbott Ditch water right, I must reject the on-again, off-again assumptions in the DEIS that there would actually be an “alternate” diversion in place. That being the case, protection for those environmental resources (such as the socioeconomic resources of the ADU, like domestic water supply) are clearly NOT adequately protected.  Staff’s recommendation that PG&E notify effected parties when their domestic water is being cut off is hardly a protection (adequate or otherwise) – at best it can only be considered a courtesy, but even that seems to be a stretch.

Over 300 acres of irrigated riparian / pasture lands are effected by this proposed action with NO mitigation recommended.  A minimum of 4 and possibly as many as 16 or more homes will lose their domestic water due to this proposed action with NO mitigation recommended.  Adjudicated water rights serving the livelihoods of at least 7 families directly will be cut off due to this proposed action with NO mitigation recommended. Water delivery and storage facilities that have been in place for over 100 years, supporting the eco-systems around them, will be destroyed with NO mitigation recommended. Fire suppression resources that are frequently called upon and used will be destroyed with NO mitigation recommended. Recreational (Handicapped Accessible Recreation) resources will be destroyed with NO mitigation recommended. The DEIS erroneously confines itself to impacts based on the deconstruction activities foreseen in the Proposed Action. The cumulative impacts on socioeconomics, land use and other areas of concern to the public must be considered and weighed against this claim of “adequate protection” for those resources.

While I agree that the FERC is not the body that holds jurisdiction over any subsequent water rights disputes that may arise from this proceeding, I believe that it is the FERC’s responsibility to accurately, consistently and clearly analyze the foreseen impacts of a water delivery system being removed based on this Proposed Action.  The NEPA process, the FERC process and the EIS specifically should consider the impacts of PG&E’s decommissioning plan, which DOES NOT contain any provision for an “alternate” diversion scheme to continue water delivery to Hooten Gulch and/or the affected parties (the ADU and Tetrick Ranch). Therefore, these impacts should be consistently weighed and assessed. Occasionally assessing them in some portions of the EIS, while in other portions “assuming” that an alternate diversion would be present is inconsistent and leads to faulty conclusions.

Number (6) : Both AA1 and AA2 are non-starters as far as alternatives are considered. Neither contains any possibility of generating revenue to balance their costs.  Clearly, continued hydro-generation should fit into at least one of the FERC staff’s alternatives to be analyzed – although this is a surrender procedure, it is PG&E’s surrender, and it does not necessarily have to end in the loss of hydro-electric generation. On the contrary, it is the FERC staff’s responsibility to find out if perhaps continued hydro-electric production might actually be a preferred outcome, or at least a component of a preferred outcome. Again, at least two parties to this matter believe it is so, and you have received many, many comments from the general public that believe so as well.  Please keep in mind that there are alternatives out there that would not only retain hydro-electric generation, but also respect and protect water rights, people’s domestic drinking water, livelihoods, fire safety and recreational resources – all the while improving watershed health and therefore environmental concerns.  At least one, and probably more, Action Alternatives should attempt to remove all of these impacts.  This would also facilitate a process whereby the measure of the benefit created by removing these costs to the community at large can be compared to the measure of the benefit to the environment – in this way an examination and comparison of the marginal benefits to all resources will be available to the staff and the most efficient path, or combination of actions, will become evident.

Number (7) : Where and how were the “…suitable flows for aquatic habitat in Old Cow Creek and South Cow Creek” defined?  Where is this apparent standard defined and how was it applied to these two stream systems? Did it come from the FERC staff, from the PG&E LSA or some other outside entity? Is it of record to the proceeding? Can it be cited? Has the standard been compared or analyzed against the actual in-stream flows available in the two stream systems to validate its legitimacy? Old Cow and South Cow creeks have been healthy streams for years, and continue to support abundant aquatic habitat.  Have alarms been raised about the declining health of these two streams? Is there some acute issue at hand on these streams?  As one who lives on these streams, and works with state and local agencies towards the better health of this watershed, I am not aware of any, and none is sighted in your document.  Is there room for improvement in the watershed? Yes. Does the Proposed Action offer any overall improvement to the watershed? No, by your own document’s assessment, and it can easily be shown that it actually is a detriment to the overall watershed through its cumulative effects.

3.2 SCOPE OF CUMULATIVE EFFECTS 

According to the Council on Environmental Quality’s regulations for implementing NEPA, a cumulative effect is an effect on the environment that results from the incremental effect of the action when added to other past, present, and reasonably foreseeable future actions, regardless of what agency or person undertakes such other actions. Cumulative effects can result from individually minor but collectively significant actions taking place over a period of time to include hydropower and other land and water development activities. Based on information in the LSA, agency comments, other filings related to the project, and staff analysis, we have identified five resources that have the potential to be cumulatively affected by the cessation of operation and decommissioning of facilities at the Kilarc-Cow Creek Project: geologic and soil resources, water resources (flow distribution, water temperature), aquatic resources (migratory fish species), land use, and cultural resources.

Why is there no mention of the cumulative socioeconomic impacts of the Proposed Action? It seems clear from the comments received thus far that there are cumulative socioeconomic impacts, and the potential for cumulative socioeconomic impacts, especially around the loss of water used for domestic purposes in households, loss of income from ranching operations impacted by the loss of irrigation water, loss of the ability to keep any livestock without either domestic or irrigation water, potential impacts to ground water wells and therefore domestic water to households in the Kilarc and South Cow Creek area, loss of habitability of homes for those whose domestic water is lost, also impacts to businesses in the Whitmore area due to the decrease in tourism after the loss of the Kilarc recreation site, etc.  While a few of these items are referenced within the DEIS, they are not addressed as cumulative impacts of the Proposed Action.

In addition, it is unclear, but the cumulative effects section may be the appropriate place to recognize the absence of any mitigation for the loss of water delivery via Hooten Gulch to the Tetrick Ranch and the Abbott Ditch Users.  Elsewhere in the DEIS this impact is consistently downplayed with references to the possibility of an alternative diversion materializing.  However, ultimately, nothing in the decommissioning plan or Proposed Action expressly provides for or even implies this possibility.  Therefore, it seems appropriate to clearly define and assess the impacts of this loss of water supply in a coherent and complete manner somewhere in the DEIS, perhaps under this cumulative effects section, in order to make the decommissioning plan analysis complete.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.1 Geologic and Soil Resources 

Section: 3.3.1.2 Environmental Effects of Proposed Action 

 Cow Creek Development – paras. 4 and 6

Paragraph 4, sentence two begins: “It is unknown how long it would take for Old Cow Creek to naturally mobilize and transport sediment accumulated behind the dam….”  It seems that the reference to “Old Cow Creek” is probably an error, as this section is devoted to the “Cow Creek Development” and in general is describing issues on South Cow Creek.

Paragraph 6, sentence two ends: “…the magnitude and frequency of full, natural, geomorphically significant peak flows along Old Cow Creek would be virtually the same as under existing project operations.”

It seems again that the reference to “Old Cow Creek” is probably an error, as this section is devoted to the “Cow Creek Development” and in general is describing issues on South Cow Creek.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.1 Geologic and Soil Resources 

3.3.1.4 Environmental Effects of Action Alternative 2 

Cow Creek Development 

Paragraph 1, sentence 5 states: “Construction activities at the Cow Creek forebay would be conducted with no flows diverted through the canal.”

Another impact of construction activities, should they be conducted under Action Alternative 2, would be the interruption of water delivery to Hooten Gulch and therefore the Tetrick Ranch and Abbott Ditch Users.  This interruption would affect all uses of those water rights, including power generation and domestic use, agricultural irrigation and so forth.  This impact should be recognized as well.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.2 Water Resources 

3.3.2.1 Water Quantity 

3.3.2.1.1 Affected Environment 

Cow Creek Development 

Last paragraph, last sentence states: “Pursuant to an adjudication of water diversions in the watershed (California SWRCB, 1969), ADU is entitled to divert 13.13 cfs from the natural flow of the east channel of South Cow Creek below the confluence with Hooten Gulch; however, this diversion was moved to its present location at the time that the Cow Creek Development was constructed.”

This erroneous information about the location of the Abbott Ditch diversion is repeated throughout the DEIS in too many places to identify individually.  However, it must be addressed everywhere it is present as it is a serious misstatement of both a material fact (the Abbott Diversion was visited by FERC staff during the site tour in October of 2009) and a legally defined feature of the adjudicated water system as explained below.  In addition, any assumptions or follow on analysis based on this erroneous information must be carefully re-examined and most likely rejected. I encourage the FERC staff not to attempt a judicial determination of any water rights dispute here, I only ask that they examine the documentation in question, completely and thoroughly, and make their own assessment of whether or not this information is accurate.

While it is true that a state court Decree adjudicated a right to the Abbott Ditch Users for approximately 13.13cfs, the rest of this statement runs counter to the actual terms of the Shasta County Court Decree, or the Adjudication 
.  The decree defines the Abbott Ditch diversion as diversion point #73.  That diversion point is identified on the map plates which accompany the Adjudication at the lower portion of what is today referred to as Hooten Gulch, just before it joins South Cow Creek. FERC staff was able to visit this site on their site tour in October of 2009, and viewed the Abbott Ditch diversion (#73) where it stands today, and where it has always stood.

The confusion on this point comes from the text of the Adjudication, and the historic hydrology of South Cow Creek near its confluence with Hooten Gulch.  The same map that identifies the location of diversion point #73 also shows an east channel of South Cow Creek joining Hooten Gulch above diversion point #73.  Indeed, the SWRCB Water Use Report
, a supporting document to the creation of the Adjudication, when defining diversion point #73 clearly states: “Water available for diversion consists principally of water discharged in Hooten Gulch through the South Cow Creek Powerhouse tailrace, although a small amount is also contributed by the eastern channel of South Cow Creek and return flow from lands irrigated by the Wagoner Ditch (Diversion 72).”  What this means is that the Abbott Diversion, as defined in the Adjudication as point #73 hasn’t moved at all - rather the historic confluence of an east channel of South Cow Creek with Hooten Gulch above diversion point #73 has disappeared.  The Abbott Diversion has not been moved, as stated in the DEIS, rather, the confluence point of South Cow Creek and Hooten Gulch has changed.

The Adjudication seems to have foreseen this since in its Special Provisions section, when defining the Abbott Ditch water right, it plainly states: “ … provided that the diversion works under this right may be extended to control and divert all flows to which the shareholders are entitled occurring in either the east or the west channels of South Cow Creek.”
.

Indeed, in years past, temporary sand-bag structures have been used to augment the flows in Hooten Gulch with water from the main stem of South Cow Creek, when tailrace flows were not sufficient.  That practice has been abandoned since channelization of South Cow Creek has made it impossible to elevate the water with temporary structures to a point where it can flow into Hooten Gulch.

These issues have already been discussed in a prior submission to the record for this proceeding
. I had hoped that these prior comments would clear up any misunderstanding about the location of the Abbott Diversion and whether or not it has been moved.  However, the current DEIS, in this location and many others throughout the document, continually repeat inaccurate and misleading descriptions of the Abbott Ditch diversion.

Finally, if there is a citation or reference for the source of information that led to this description of the Abbott Ditch diversion I would very much like to know what that is.  The concept that the Abbott Ditch diversion may have been relocated in the 1904 – 1907 time frame (i.e., the DEIS states “…this diversion was moved to its present location at the time that the Cow Creek Development was constructed.”) is very interesting to me. I have never seen any historical information along these lines and I would like to know the source for this, and any other information that may be contained in that source.

3.3.8 Land Use 

3.3.8.1 Affected Environment

Cow Creek Development

Footnote #32 states “The ADU state that they are entitled by a state adjudication of the watershed to divert 13.13 cfs from the natural flow of the east channel of South Cow Creek below the confluence with Hooten Gulch.”

This is inaccurate and misattributed.  Please see comments for 3.3 Analysis Of Proposed Action And Action Alternatives - 3.3.2 Water Resources - 3.3.2.1 Water Quantity - 3.3.2.1.1 Affected Environment - Cow Creek Development above, and note that I have argued against this misinterpretation of the location of the Abbott Ditch diversion in prior filings on the record for this proceeding
.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.2 Water Resources 

3.3.2.1 Water Quantity 

3.3.2.1.2 Environmental Effects of Proposed Action 

Cow Creek Development

Following table 12, the end of paragraph three and beginning of paragraph four state: 

Although the Proposed Action would not change the ADU water right, the ADU would need to develop an alternative point of diversion to be able to access the full volume of their water right. 

Construction of a new diversion to access these water rights would require state and federal permits outside Commission jurisdiction. PG&E states that the Federal Power Act reserves to the states jurisdiction over matters pertaining to water rights and, therefore, PG&E considers the relocation of the Abbott Diversion as not appropriate to be addressed in this license surrender proceeding.

The ADU position in this matter is that while we agree that jurisdiction over water rights matters and disputes is reserved for the state court system, there is still a responsibility for the FERC staff, in developing their NEPA documentation, to appropriately assess and weigh the impacts of actions proposed in the decommissioning plan.  According to the statement quoted from PG&E above, PG&E does not believe that any mitigation or remedy is necessary for the impact to the Abbott Ditch water delivery system, and their decommissioning plan does not contain any consideration for the same.  It is unclear, however, exactly what the FERC staff’s position is on this matter.

The ADU maintain that the FERC staff can and should consistently consider the impacts that follow from this portion of the PG&E plan as part of the Proposed Action, and weigh them carefully along with the other costs and any benefits of that plan.  To that end, it would be wholly appropriate for the FERC staff to fully account, analyze and weigh the impacts of, for instance, cutting off domestic water supplies to households in the South Cow Creek valley.  Indeed, all the other impacts that follow from cutting of the Abbott Ditch water supply should also be fully accounted, analyzed and weighed, e.g., loss of property values, loss of ranching potential, loss of income from pasturing on irrigated lands, loss of income from ranching practices, loss of habitability for homes, cumulative effects such as the loss of tax revenue to the county, loss of riparian habitat, impacts to aquatic ecosystems in and around the Abbott Ditch structures, etc., should all be fully assessed. These impacts do not need a court decision to determine whether or not they would follow from PG&E’s proposed decommissioning actions.

Because the current Draft EIS sometimes refers to the possibility of an alternate diversion to supply the Abbott Ditch water right, confusion is created when statements such as this one are contained in the same document. It would appear that PG&E is arguing that no alternative diversion site should be considered in the analysis of their decommissioning plan.  While the ADU must leave the final determination of appropriate mediation for impacts of the decommissioning plan up to FERC staff, we would ask that FERC staff maintain a clear position on the matter in their NEPA analysis and EIS. Currently conflicting statements in the various sections of the DEIS make it impossible to understand if the FERC staff intended to, or have fully assessed all the impacts that would follow from a wholesale removal of the water supply in Hooten Gulch, and/or the possibility of mitigation for these impacts or not. 

Finally, the FERC staff also has at their disposal a powerful tool in the Alternatives analysis prescribed by the NEPA process.  The FERC staff should make full use of this tool to explore a broader range of alternatives to remove the burdensome costs of PG&E’s proposed decommissioning plan from the community and individuals and find an appropriate balance in the public interest.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.2 Water Resources 

3.3.2.1 Water Quantity 

3.3.2.1.2 Environmental Effects of Proposed Action 

Cow Creek Development - Our Analysis

The first paragraph of this section states: “The Proposed Action would have a long-term beneficial impact on water quantity in South Cow Creek by increasing average monthly flows (between 23-334 percent) in the bypassed reach, especially during low flow conditions. In addition, annual peak stream flows in the bypassed reach of Old Cow Creek would increase slightly.”

It seems again that the reference to “Old Cow Creek” in the second sentence is probably an error, as this section is devoted to the “Cow Creek Development” and in general is describing issues on South Cow Creek.

3.3 ANALYSIS OF PROPOSED ACTION AND ACTION ALTERNATIVES 

3.3.2 Water Resources 

3.3.2.1 Water Quantity 

3.3.2.1.5 Environmental Effects of No Action

Kilarc Development – Our Analysis

And

Cow Creek Development – Our Analysis

Both of these sub-sections contain the same reference: “This distribution of flow does not meet resource agency objectives for fish habitat enhancement in the bypassed reach of South Cow Creek (see section 3.3.3 Fisheries and Aquatic Resources).”

There is no documentation cited for this statement, nor is any found in section 3.3.3 Fisheries and Aquatic Resources.  Section 3.3.3 does state “The resource agencies believe that flows of at least 20 to 25 cfs would likely allow passage at all of these barriers” (subsection 3.3.3.1 Affected Environment – Cow Creek Development, last sentence of subsection paragraph 6) when referring to barriers identified in Wagoner Canyon on South Cow Creek. Those barriers are defined by the Powers and Orsborn document from 1985 cited in PG&E, 2009a.  However, again no documentation is cited for this statement about the resource agencies beliefs.  Again in section 3.3.3.2 Environmental Effects of Proposed Action, subsection Cow Creek Development, paragraph 3 sentence 4 states “Potential barriers to migration of anadromous fish in Wagoner Canyon are expected to be generally passable at flows greater than 20-25 cfs” without citing any documentation for this prescription. Also, section 3.3.3.5 Environmental Effects of No Action, Cow Creek Development – Our Analysis subsection, again says “… these barriers, which would require a minimum flow of 20-25 cfs for fish passage …” in reference to barriers in Wagoner Canyon, but again omits any documentation references or cites.  Similar statements are made in section 3.3.3.4 Environmental Effects of Action Alternative 2, Cow Creek Development subsection, paragraph 3 and in section 3.3.3.5 Environmental Effects of No Action , Cow Creek Development – Our Analysis subsection, paragraph 2 and all are again without cited documentation.

In contrast, however, the same section (3.3.3 Fisheries and Aquatic Resources) states in its analysis of Action Alternatives 1 and 2:

It is clear that the resource agencies would, at a minimum, require a significant (although unspecified) increase in minimum flows through the bypassed reach to support restoration and enhancement of anadromous salmonids if diversions at the Kilarc [in 3.3.3.3 Environmental Effects of Action Alternative 1] / South Cow Creek [in 3.3.3.4 Environmental Effects of Action Alternative 2] main canal diversion dam were to continue.

So, it is unclear where this 20 – 25 cfs water quantity prescription came from, and what science was used to produce it.  Statements elsewhere in section 3.3.3 Fisheries and Aquatic Resources make it clear that the current amount of water flowing through bypassed reaches is unknown, and that the possible effects of increased flows in the bypassed reaches are also unknown due to a lack of information.  Without these basic reference points, how was the 20 – 25 cfs water quantity prescription arrived at and what purpose is it intended to serve? A general expectation that more is better is hardly scientifically solid, and when attempting to justify the inordinate costs to the community of the Proposed Action this general expectation of more being better pales in comparison to the concrete impacts of the Proposed Action.

Beyond water quantity concerns, the DEIS also contains statements that the adverse temperature conditions in South Cow Creek that occur above the current diversion, in the bypassed reach and below the confluence of Hooten Gulch and South Cow Creek are not expected to be ameliorated even by the prescribed increase of 20 – 25 cfs, nor indeed by the return of all diverted flows to the bypassed reach. On Old Cow Creek the DEIS states that given the nature of the barriers to anadromy and already sufficient temperature and spawning gravel quantities no significant improvement on the bypassed reach is expected. Even if marginal and temporary benefits are assumed on Old Cow Creek due to even lower temperatures and a higher quantity of gravel that will pass through the bypassed reach over a period of time after being released from the impoundment behind the diversion on Old Cow Creek, where is the documentation that shows the 20 – 25 cfs prescription was arrived at through study and analysis of the conditions on the stream?  How can these foreseen benefits be compared to the concrete costs of the Proposed Action if they are not supported by scientific endeavor and given quantifiable measure?

These types of omissions cause one to question the accuracy and clarity of the DEIS.  This disconnection between prescriptions and scientifically solid and quantifiable benefits – this lack of ability for the DEIS to compare concrete measurable costs to the community against undefined and “generally expected” benefits – render the purpose of the NEPA process and the EIS unfulfilled. When the DEIS concludes that it is appropriate for the community to give up so much, to shoulder the entire burden of decommissioning, to give up access to water rights and to lose the ability to productively use our land without any mitigation, the DEIS must be well certain that its benefits are accurate and fruitful, and have been appropriately compared to these inordinate costs. 

3.3.4 Botanical Resources 

3.3.4.1 Affected Environment

Wetlands – Cow Creek Development

Sentence 4 reads “One seep was dominated by rushes, but all other sweeps were dominated by perennial herbaceous species of grasses …” and should probably have the word “sweeps” replaced by “seeps.”

3.3.4 Botanical Resources 

3.3.4.2 Environmental Effects of Proposed Action

Botanical Resources – Cow Creek

First paragraph, sentence 9 reads “The Kilarc penstocks would be left in place but plugged at the head of the penstock at the forebay …” but as this section addresses the South Cow Creek facilities it seems that it should read “The Cow Creek penstocks …” or something similar.

3.3.5 Wildlife

3.3.5.2 Special Status Species

Birds – Bald Eagle

This section states that “No bald eagles or bald eagle nests were observed in the Kilarc and Cow Creek Developments during surveys, and there are no occurrences reported within a 5-mile radius of the Kilarc and Cow Creek Developments ….” However, there is a bald eagle nest that produced eaglets this past year on South Cow Creek approximately 4 – 5 miles downstream from the South Cow Creek facilities. The location can be accessed and viewed / verified with prior arrangement. The landowner where the nest is located has mentioned this nesting pair of Bald Eagles on the record at the last public meeting (Aug. 17 at the Whitmore Community Center), and I have mentioned the presence of Bald Eagles in the vicinity of the project in my hard copy comments delivered to the FERC staff on October 19th 2009 at the first Public Meeting on the Scope of the Environmental Assessment.

3.3.8 Land Use

3.3.8.2 Environmental Effects of Proposed Action

Fire and Resource Assessment Program (Cal FIRE)

Our Analysis

Paragraph 2, second sentence reads “The availability of alternation water sources for fire suppression ….”

This should read “alternate” or “alternative” instead of “alternation.”  This should also be re-examined in light of community comments presented at the Aug. 17 public input meeting in Whitmore where community members explained that fire fighting is an extremely time sensitive endeavor and any additional time required to fly to an alternative source of water gives a fire more time to expand its scope.  Public input was given on this matter by a helicopter pilot that flies firefighting equipment. Classifying as “minor adverse long-term effects” the impact that incrementally more property or even lives will be lost in the vicinity of the Whitmore community because local fire suppression facilities were removed by the Proposed Action seems insufficient.  Estimates of the speed at which a fire can travel based on wind speed are available and were given as part of Maggie Trevelyan’s comment at the Aug. 17, 2010 meeting in Whitmore.  The additional flight time to alternative water sources can be calculated, and a rough approximation of the incremental fire damage to be expected can be made, based on concentric areas of distance from the Kilarc reservoir and the alternative sources of water for fire suppression. In this way, the incremental increase to property losses should a fire occur can be concretely estimated.

In addition, comments were made at the Aug. 17, 2010 public input meeting in Whitmore that the Kilarc reservoir and other easily accessible portions of the canal structures are a prime source of fire suppression water due to the ease of access for other types of firefighting equipment besides helicopters.

3.3.8 Land Use

3.3.8.2 Environmental Effects of Proposed Action

Effects of Proposed Action at Cow Creek Facilities on Land Use and Properties Adjacent to the Project

Our Analysis

The last paragraph of this subsection states:

The Proposed Action at Cow Creek, including the permanent removal of the augmented water source provided to Hooten Gulch by the Cow Creek powerhouse through the Abbott Diversion would have a major long-term adverse effect on the agricultural uses of farm and ranch lands irrigated by Abbott Diversion. Replacement of these augmented flows, outside the scope of this proceeding, would allow Abbott Ditch to continue to receive irrigation water under natural stream flow conditions following the Proposed Action, and would allow agricultural uses to continue and avoid conflict with the Shasta County General Plan and PG&E’s Land Conservation Commitment.

This section omits land use impacts from the loss of domestic water for 4 households in the South Cow Creek valley.  As explained elsewhere in these comments, the possibility to drill a well in the South Cow creek valley is dependent on flows from the irrigation via the Abbott ditch.  Water from irrigation filters through the soil until it encounters an impermeable layer known as the Chico Formation. Water atop this formation can be accessed by shallow wells, but without recharging via the irrigation water delivered in the Abbott Ditch, this water would be rapidly exhausted and/or flow away to the streambed of South Cow Creek, which has scoured its way down to the impermeable layer.  Comments have also been made, most recently at the Aug. 17, 2010 public input meeting in Whitmore, that wells drilled below the impermeable layer consistently encounter water that is not potable.

In addition, the loss of domestic drinking water seriously impacts the habitability of the homes dependent on that water.  This too needs to be measured and assessed as an impact of the Proposed action.

In addition, the Proposed Action has no accommodation or provision for any replacement or “alternate” diversion to supply water to Hooten Gulch or the Abbott Ditch.  Why then does this section throw in references to such a facility?  Action Alternatives are appropriate locations for staff recommendations or alternatives to what is contained in the Proposed Action.  Recommendations and mandatory conditions may be placed on a Proposed Action if they are outcomes from the NEPA analysis of the impacts of that Proposed Action.  Where does the occasional reference to features, facilities and/or construction not present in the Proposed Action fit into this analysis?  Its presence here only serves to hinder the clarity of reasoning and intention of the EIS, and to downplay the obvious impacts of the Proposed Action. This is inappropriate and seriously undermines the integrity of the analysis of the Proposed Action and the EIS’s assessment of the true impacts of the Proposed Action.

3.3.8 Land Use

3.3.8.2 Environmental Effects of Proposed Action

Shasta County General Plan – Our Analysis

This subsection states:

The permanent loss of irrigation water associated with the Proposed Action would have a long-term adverse impact on the Shasta County General Plan’s objectives and policies for preserving agricultural land by having a major long-term adverse effect on the agricultural uses of farm and ranch lands irrigated by the Abbott Diversion. Replacement of the augmented flows, outside the scope of this proceeding, would allow Abbott Ditch to continue to receive irrigation water under natural stream flow conditions following the Proposed Action, and would avoid conflict with the Shasta County General Plan.

Please see the comments above for 3.3.8 Land Use - 3.3.8.2 Environmental Effects of Proposed Action - Effects of Proposed Action at Cow Creek Facilities on Land Use and Properties Adjacent to the Project - Our Analysis.

3.3.9 Aesthetics

3.3.9.2 Environmental Effects of Proposed Action

Cow Creek Development

The first sentence of this subsection ends with “and lack of lack of public access to the development.”

“Lack of” is repeated.

3.3.10 Socioeconomics 

3.3.10.1 Affected Environment

Agriculture, Forest Products, and Recreation Industries

Agriculture

The second paragraph, second sentence states “Water is conveyed about 1 mile down valley from the Abbott Diversion by gravity flow in an unlined ditch.”

This measurement is inaccurate.  The Abbott ditch runs a few miles down the south eastern side of the South Cow Creek valley. Depending on your measurement methodology (e.g., following the contour of the ditch, or tracing a straight line from the Abbott Diversion to the tailrace of the irrigation ditch) you may come up with various measurements, but they should be in the neighborhood of 4 miles. Readily available mapping programs can estimate these distances for you.  Also, FERC staff was present at a site tour where both ends of the Abbott Ditch were pointed out to them in October of 2009.  The ditch begins near the foot of Hooten Gulch and ends on Clough Gulch where it flows back into South Cow Creek.

3.3.10 Socioeconomics

3.3.10.2 Environmental Effects of Proposed Action

Cow Creek Development

Agriculture, Forest Products, and Recreation Industries

Footnote number 50 in this paragraph states “One ADU directly uses water delivered by Abbott Ditch from the augmented flows to Hooten Gulch by the Cow Creek powerhouse; another uses the Abbott Ditch water to charge a very shallow well.”

This statement is inaccurate. Two households use water directly from the Abbott Ditch to satisfy their domestic use water right.  At least two other households have very shallow wells that are recharged by Abbott Ditch water, as explained elsewhere in these comments.

3.4 CUMULATIVE EFFECTS ANALYSIS

Paragraph 1, second sentence states “Based on PG&E’s pre-filing consultation and public scoping comments, staff have identified five potentially cumulatively affected resources for analysis relative to this action: geology and soil (sediment), water quantity (flow distribution), water quality (water temperature and sediment transport), aquatic resources (migratory fish species), land use (agricultural uses), and cultural resources.”

The “Socioeconomics” section is missing from the Cumulative Effects section.  Socioeconomic impacts exist for both the direct impact category and the cumulative impact category.  Those cumulative impacts need to be represented in this section.

3.4 CUMULATIVE EFFECTS ANALYSIS

3.4.1 Past Actions

3.4.1.5 Land Use

First paragraph, last sentence states “The water diverted is used by Tetrick Ranch and ADU for agricultural uses and irrigation on 312 acres of pasture and hay lands.”

This section omits the domestic water use served by the Abbott Ditch.  The existence of domestic water use is important to the analysis of cumulative effects since without domestic water, most other domestic pursuits are severely impacted – even habitability of the home or property is severely limited if possible at all.

3.4 CUMULATIVE EFFECTS ANALYSIS

3.4.2 Proposed Action

3.4.2.2 Water Quantity

First paragraph, last three sentences state:

Perennial flows in Hooten Gulch downstream of the Cow Creek powerhouse would be reduced to seasonal ephemeral conditions similar to Hooten Gulch upstream of the powerhouse. The Kilarc and Cow Creek forebays would be drained, graded, and filled, resulting in a permanent loss of these water resources. Over-all the Proposed Action would have a positive net benefit on water quantity resources in the project area but this would not contribute significantly to cumulative effects on water quantity in the Cow Creek watershed.

Why are the losses of water supply to the Tetrick Ranch and Abbott Ditch Users omitted from this analysis?  Clearly this project has impacts on the quantity of water available to existing diversion facilities and uses in the watershed. Why is this ignored in this cumulative effects analysis? Also, how can the Proposed Action, the decommissioning of a non-consumptive water use, have an overall positive benefit on water quantity resources in the project area, when the water from the project now serves multiple beneficial purposes, including fish habitat, power generation (at the Poulton, or Wild Oak plant), domestic use, agricultural use, riparian use, economic benefit and support through irrigation for ranching, etc. and after the Proposed Action it will serve none of those uses listed above, but might instead serve a “generally expected” marginal improvement to a fisheries habitat that already exists and has existed for over 100 years?

The deleterious water effects noted in this section are incomplete. Although the destruction of the forebays is noted, and the drying up of the lower portion of Hooten Gulch is noted, no mention is made of the potential impact to sub-surface water currently fed by the Kilarc forebay and diversion structures, and the obvious impact to sub-surface water shallow wells serving domestic needs in the South Cow Creek valley and those whose domestic water is served directly from the Abbott ditch (supplied via lower Hooten Gulch).  Cumulative effects from cutting off these water supplies should be self evident – no domestic water, no domestic pursuits, no suitable home, loss of property value, etc.

3.4 CUMULATIVE EFFECTS ANALYSIS

3.4.2 Proposed Action

3.4.2.5 Land Use 

Paragraph 1, sentence 3 states “Under the Proposed Action, PG&E’s share (1.44 cfs) of the German Ditch diversion from South Cow Creek to Mill Creek for rediversion back to South Cow Creek would be surrendered and remain in South Cow Creek.”

This isn’t strictly accurate, that water would be diverted downstream for consumptive use.  South Cow Creek’s waters are fully adjudicated and fully utilized in the irrigation season – an additional 1.44 cfs would go to existing underserved water users in the adjudication. In high flow seasons, an argument might be made that some portion of the water is actually this surrendered right, but the point is that all the available water in South Cow Creek is used whenever available – strictly speaking this will not effect the available water during constricted supply times.

3.4 CUMULATIVE EFFECTS ANALYSIS

3.4.2 Proposed Action

3.4.2.5 Land Use

Paragraph 2 states:

The seasonal loss of existing flows in the lower reach of Hooten Gulch would potentially interrupt irrigation water flowing from Hooten Gulch at the Abbott Diversion. There would be a major long-term adverse effect on agricultural uses for crop, pasture, and livestock production, as well as on the preservation of agricultural land and land uses as contained in Shasta County’s General Plan and the Stewardship Council’s LCP Recommended Concept for the Cow Creek Planning Unit, respectively, by indirectly removing the perennial water supply to Abbott Diversion.

Why is the loss of domestic water rights omitted from cumulative effects? Also, the impact of the loss of domestic water on the habitability of the households that depend on the water should be taken into account.

Also, the statement that drying up lower Hooten Gulch would “potentially interrupt” supply to the Abbott Ditch severely understates the impact of the proposed action. No accommodation for the Abbott Ditch water right is foreseen or even recognized by the Proposed Action. As this EIS must examine the Proposed Action, the “potential interruption” can only be interpreted as a “certain cessation”.  The Proposed Action contains absolutely no mitigation or replacement of the Abbott Ditch water right, therefore one must consider that right discontinued by the Proposed Action, and assess the impacts of the Proposed Action as such.  

3.4 CUMULATIVE EFFECTS ANALYSIS

3.4.2 Proposed Action

3.4.2.5 Land Use

The fourth (last) paragraph states ““The Proposed Action at the Kilarc Development would not have any cumulative effects on existing land use.”

This completely ignores the potential cumulative impacts to down slope wells due to the fractured geomorphology surrounding the Kilarc reservoir. These effects would likely be disastrous to homeowners with domestic or agricultural wells that rely on underground recharging from the Kilarc reservoir and/or other project structures.

4.1 COMPARISON OF ALTERNATIVES

4.1.10 Socioeconomics

Second paragraph, third sentence reads “Subjecting the Abbott Diversion to the seasonal and cyclic hydrological conditions that prevail under natural flows in Hooten Gulch, as a result of the Proposed Action, would result in the loss of irrigation water flows from Abbott Diversion during certain periods 

of the year and cause major long-term adverse effects on Tetrick Ranch and ADU’s farming and ranching operations.”

These “certain periods of the year” are in fact the irrigation season, as defined in the adjudication.  Recognition of this fact, similar to the staff’s well thought out and complete analysis of the seasonal behaviors of anadromous fish, would go a long way to ameliorate the imbalance of impact assessment and language throughout this document.  Also, absent any data and/or analysis of the normal or current flow regime in Hooten Gulch without the water returning from the South Cow Creek hydro plant, this statement’s implication that irrigation water would be available in some periods of the year is unfounded.  In addition, domestic water rights that are served via the Hooten Gulch diversion for the Abbott Ditch would be impacted regardless of the time of year, and those impacts would carry with them serious socioeconomic implications.

4.3 Staff Recommendations

Last paragraph, first sentence states “Overall, the Commission staff believes that any short-term and long-term environmental impacts and loss of generation produced by the project would be outweighed by the significant long-term environmental benefits gained from the project removal.”

I strongly disagree with the staff recommendation based on the fact that this document does not contain any data whereby the costs and benefits of this Proposed Action can be weighed against one another.  The environmental impacts, those that are present in the document and not overlooked, are fairly easy to quantify yet are consistently minimized or disregarded entirely. No mitigation, recommendation or mandatory condition of any consequence is present in this document, yet people will lose water, animals will lose habitat, fish will lose habitat, plants will lose habitat, and the landscape of Shasta County will be changed forever.  No concrete benefit can be measured from this document, yet costs will run into the millions of dollars for impacts that are unmitigated in this proposal. This DEIS is a mockery of the spirit of the NEPA process – it is indefensible and unfair. 

Respectfully submitted,
/s/  Erik Poole
Erik Poole
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The Abbott Ditch Water Users

26526 S Cow Creek Rd

Millville, CA  96062
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� Cow Creek Adjudication Decree of the Superior Court for Shasta County, California In the matter of the determination of the rights of the various claimants to the water of Cow Creek stream system excepting Clover Creek, Oak Run Creek and North Cow Creek in Shasta County California No. 38577 Decree entered August 25, 1969 in book 89 of Judgments, page 484 – the “Adjudication”


� State of California the Resources Agency State Water Rights Board Cow Creek Adjudication Report on Water Supply and Use of Water on Cow Creek Stream System Shasta County, California May 1965.  Section titled Table A-4, Description of Diversion Systems, beginning on page A-45


� Cow Creek Adjudication Decree of the Superior Court for Shasta County, California In the matter of the determination of the rights of the various claimants to the water of Cow Creek stream system excepting Clover Creek, Oak Run Creek and North Cow Creek in Shasta County California No. 38577 Decree entered August 25, 1969 in book 89 of Judgments, page 484 – the “Adjudication” – Page 20, Paragraph number 27


� Filed Date: 12/30/2009, Accession No: 20091230-5100, Description: Response of Erik Poole under P�-606, available in the FERC elibrary


� Filed Date: 12/30/2009, Accession No: 20091230-5100, Description: Response of Erik Poole under P-606, available in the FERC elibrary.
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